§121.103

Standards, Small Business Administra-
tion, 409 3rd Street, SW., Washington,
DC 20416.

§121.103 What is affiliation?

(a) General Principles of Affiliation. (1)
Concerns are affiliates of each other
when one concern controls or has the
power to control the other, or a third
party or parties controls or has the
power to control both.

(2) SBA considers factors such as
ownership, management, previous rela-
tionships with or ties to another con-
cern, and contractual relationships, in
determining whether affiliation exists.

(3) Individuals or firms that have
identical or substantially identical
business or economic interests, such as
family members, persons with common
investments, or firms that are eco-
nomically dependent through contrac-
tual or other relationships, may be
treated as one party with such inter-
ests aggregated.

(4) SBA counts the receipts or em-
ployees of the concern whose size is at
issue and those of all its domestic and
foreign affiliates, regardless of whether
the affiliates are organized for profit,
in determining the concern’s size.

(b) Exclusion from affiliation coverage.
(1) Business concerns owned in whole
or substantial part by investment com-
panies licensed, or development compa-
nies qualifying, under the Small Busi-
ness Investment Act of 1958, as amend-
ed, are not considered affiliates of such
investment companies or development
companies.

(2) Business concerns owned and con-
trolled by Indian Tribes, Alaska Re-
gional or Village Corporations orga-
nized pursuant to the Alaska Native
Claims Settlement Act (43 U.S.C. 1601),
Native Hawaiian Organizations, or
Community Development Corporations
authorized by 42 U.S.C. 9805 are not
considered affiliates of such entities, or
with other concerns owned by these en-
tities solely because of their common
ownership.

(3) Business concerns which are part
of an SBA approved pool of concerns
for a joint program of research and de-
velopment as authorized by the Small
Business Act are not affiliates of one
another because of the pool.
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(4) Business concerns which lease em-
ployees from concerns primarily en-
gaged in leasing employees to other
businesses are not affiliated with the
leasing company solely on the basis of
a leasing agreement.

(5) For financial, management or
technical assistance under the Small
Business Investment Act of 1958, as
amended, (and applicant is not affili-
ated with the investors listed in para-
graphs (b)(5) (i) through (vi) of this sec-
tion.

(i) Venture capital operating compa-
nies, as defined in the U.S. Department
of Labor regulations found at 29 CFR
2510.3-101(d);

(ii) Employee benefit or pension
plans established and maintained by
the Federal government or any state,
or their political subdivisions, or any
agency or instrumentality thereof, for
the benefit of employees;

(iii) Employee benefit or pension
plans within the meaning of the Em-
ployee Retirement Income Security
Act of 1974, as amended (29 U.S.C. 1001,
et seq.);

(iv) Charitable trusts, foundations,
endowments, or similar organizations
exempt from Federal income taxation
under section 501(c) of the Internal
Revenue Code of 1986, as amended (26
U.S.C. 501(c));

(v) Investment companies registered
under the Investment Company Act of
1940, as amended (1940 Act) (15 U.S.C.
80a-1, et seq.); and

(vi) Investment companies, as defined
under the 1940 Act, which are not reg-
istered under the 1940 Act because they
are beneficially owned by less than 100
persons, if the company’s sales lit-
erature or organizational documents
indicate that its principal purpose is
investment in securities rather than
the operation of commercial enter-
prises.

(6) A protege firm is not an affiliate
of a mentor firm solely because the
protege firm receives assistance from
the mentor firm under Federal Mentor-
Protege programs.

(c) Affiliation based on stock owner-
ship. (1) A person is an affiliate of a
concern if the person owns or controls,
or has the power to control 50 percent
or more of its voting stock, or a block
of stock which affords control because
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it is large compared to other outstand-
ing blocks of stock.

(2) If two or more persons each owns,
controls or has the power to control
less than 50 percent of the voting stock
of a concern, with minority holdings
that are equal or approximately equal
in size, but the aggregate of these mi-
nority holdings is large as compared
with any other stock holding, each
such person is presumed to be an affili-
ate of the concern.

(d) Affiliation arising under stock op-
tions, convertible debentures, and agree-
ments to merge. Since stock options,
convertible debentures, and agree-
ments to merge (including agreements
in principle) affect the power to con-
trol a concern, SBA treats them as
though the rights granted have been
exercised (except that an affiliate can-
not use them to appear to terminate
control over another concern before it
actually does so). SBA gives present ef-
fect to an agreement to merge or sell
stock whether such agreement is un-
conditional, conditional, or finalized
but unexecuted. Agreements to open or
continue negotiations towards the pos-
sibility of a merger or a sale of stock
at some later date are not considered
‘‘agreements in principle’” and, thus,
are not given present effect.

(e) Affiliation based on common man-
agement. Affiliation arises where one or
more officers, directors or general
partners controls the board of directors
and/or the management of another con-
cern.

(f) Affiliation based on joint venture ar-
rangements. (1) Parties to a joint ven-
ture are affiliates if any one of them
seeks SBA financial assistance for use
in connection with the joint venture.

(2) Except as provided in paragraph
(f)(3) of this section, concerns submit-
ting offers on a particular procurement
or property sale as joint venturers are
affiliated with each other with regard
to the performance of that contract.

(3) Exclusion from affiliation. (i) A
joint venture or teaming arrangement
of two or more business concerns may
submit an offer as a small business for
a non-8(a) Federal procurement with-
out regard to affiliation under para-
graph (f) of this section so long as each
concern is small under the size stand-
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ard corresponding to the SIC code as-
signed to the contract, provided:

(A) For a procurement having a reve-
nue-based size standard, the procure-
ment exceeds half the size standard
corresponding to the SIC code assigned
to the contract; or

(B) For a procurement having an em-
ployee-based size standard, the pro-
curement exceeds $10 million.

(ii) A joint venture or teaming ar-
rangement of at least one 8(a) Partici-
pant and one or more other business
concerns may submit an offer for a
competitive 8(a) procurement without
regard to affiliation under paragraph
(f) of this section so long as the re-
quirements of 13 CFR 124.513(b)(1) are
met.

(iii) Two firms approved by SBA to be
a mentor and protege under 13 CFR
124.520 may joint venture as a small
business for any Federal Government
procurement, provided the protege
qualifies as small for the size standard
corresponding to the SIC code assigned
to the procurement and, for purposes of
8(a) sole source requirements, has not
reached the dollar limit set forth in 13
CFR 124.519.

(4) A contractor and subcontractor
are treated as joint venturers if the os-
tensible subcontractor will perform
primary and vital requirements of a
contract or if the prime contractor is
unusually reliant upon the ostensible
subcontractor. All requirements of the
contract are considered in reviewing
such relationship, including contract
management, technical responsibil-
ities, and the percentage of subcon-
tracted work.

(5) For size purposes, a concern must
include in its revenues its propor-
tionate share of joint venture receipts.

(g) Affiliation based on franchise and
license agreements. The restraints im-
posed on a franchisee or licensee by its
franchise or license agreement relating
to standardized quality, advertising,
accounting format and other similar
provisions, generally will not be con-
sidered in determining whether the
franchisor or licensor is affiliated with
the franchisee or licensee provided the
franchisee or licensee has the right to
profit from its efforts and bears the
risk of loss commensurate with owner-
ship. Affiliation may arise, however,
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through other means, such as common
ownership, common management or ex-
cessive restrictions upon the sale of the
franchise interest.

[61 FR 3286, Jan. 31, 1996, as amended at 62
FR 26381, May 14, 1997; 63 FR 35738, June 30,
1998]

§121.104 How does SBA calculate an-
nual receipts?

(a) Definitions. In determining annual
receipts of a concern:

(1) Receipts means ‘‘total income’ (or
in the case of a sole proprietorship,
‘‘gross income”’) plus the ‘‘cost of goods
sold” as these terms are defined or re-
ported on Internal Revenue Service
(IRS) Federal tax return forms (Form
1120 for corporations; Form 1120S for
Subchapter S corporations; Form 1065
for partnerships; and Form 1040, Sched-
ule F for farm or Schedule C for other
sole proprietorships). However, the
term receipts excludes net -capital
gains or losses, taxes collected for and
remitted to a taxing authority if in-
cluded in gross or total income, pro-
ceeds from the transactions between a
concern and its domestic or foreign af-
filiates (if also excluded from gross or
total income on a consolidated return
filed with the IRS), and amounts col-
lected for another by a travel agent,
real estate agent, advertising agent, or
conference management service pro-
vider.

(2) Completed fiscal year means a tax-
able year including any short period.
Taxable year and short period have the
meaning attributed to them by the
IRS.

(3) Unless otherwise defined in this
section, all terms shall have the mean-
ing attributed to them by the IRS.

(b) Period of measurement. (1) Annual
receipts of a concern which has been in
business for 3 or more completed fiscal
years means the receipts of the concern
over its last 3 completed fiscal years
divided by three.

(2) Annual receipts of a concern
which has been in business for less
than 3 complete fiscal years means the
receipts for the period the concern has
been in business divided by the number
of weeks in business, multiplied by 52.

(3) Annual receipts of a concern
which has been in business 3 or more
complete fiscal years but has a short
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year as one of those years means the
receipts for the short year and the two
full fiscal years divided by the number
of weeks in the short year and the two
full fiscal years, multiplied by 52.

(c) Use of information other than the
Federal tax return. Where other infor-
mation gives SBA reason to regard
Federal Income Tax returns as false,
SBA may base its size determination
on such other information.

(d) Annual receipts of affiliates. (1) If a
concern has acquired an affiliate or
been acquired as an affiliate during the
applicable averaging period or before
small business self-certification, the
annual receipts in determining size sta-
tus include the receipts of both firms.
Furthermore, this aggregation applies
for the entire applicable period used in
computing size rather than only for the
period after the affiliation arose. Re-
ceipts are determined for the concern
and its affiliates in accordance with
paragraph (b) of this section even
though this may result in different pe-
riods being used to calculate annual re-
ceipts.

(2) The annual receipts of a former
affiliate are not included as annual re-
ceipts if affiliation ceased before the
date used for determining size. This ex-
clusion of annual receipts of a former
affiliate applies during the entire pe-
riod used in computing size, rather
than only for the period after which
the affiliation ceased .

§121.105 How does SBA define “busi-
ness concern or concern”?

(a) A business concern eligible for as-
sistance from SBA as a small business
is a business entity organized for prof-
it, with a place of business located in
the United States, and which operates
primarily within the United States or
which makes a significant contribution
to the U.S. economy through payment
of taxes or use of American products,
materials or labor.

(b) A business concern may be in the
legal form of an individual proprietor-
ship, partnership, limited liability
company, corporation, joint venture,
association, trust or cooperative, ex-
cept that where the form is a joint ven-
ture there can be no more than 49 per-
cent participation by foreign business
entities in the joint venture.
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